BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

FOUR FIFTY SUTTER PHARMACY
Elaine Chan Owner

450 Sutter Pharmacy, #710

San Francisco, CA 94108

Pharmacy License No. PHY 94108

BRANDON BRODT

450 Sutter Pharmacy, #712 7™ Floor
San Francisco, CA 94108
Pharmacist License No, RPH 43082

ELAINE CHAN
450 Sutter Pharmacy, #710
San Francisco, CA 94108

Pharmacy Technician License No. TCH 36761

Respondents.

Case No. 3797

DECISION AND ORDER
The attached Stipulated Settlement and Disciplinary Order is here by adopted by the

Board of Pharmacy, Department of Consumer Affairs, as its Decision in this matter.

This decision shall become effective on June 20, 2013,

It is so ORDERED on May 21, 2013,

BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

/Z(. Clprog’

By

STANLEY C. WEISSER
Board President
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KAMALA D. HARRIS
Attorney General of California
DIANN SOKOLOFF
Supervising Deputy Attorney General
TivoTHY J. MCDONOUGH
Deputy Attorney General
State Bar No. 235850
1515 Clay Street, 20th Floor
P.0. Box 70550
Oekland, CA 94612-0550
Telephone: (510) 622-2134
Facsimile: (510) 622-2270
E-mail: Tim.Mc¢Donough@doj.ca.gov
Attorneys for Complainant

- Pharmacist No. RPH 43082,

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No, 3797
FOUR FIFTY SUTTER PHARMACY OAH No. 2012020427
Elaine Chan Owner STIPULATED SETTLEMENT AND
450 Sutter Pharmacy, # 710 DISCIPLINARY ORDER

San Francisco, CA 94108
Pharmacy License No. PHY 45225,

BRANDON BRODT
450 Sutter Street, #712 7th Floor
San Francisco, California 94108

and

ELAINE CHAN

875 Payne Street

Sunnyvale, CA 94087

Pharmacy Technician No. TCH 36761

Respondents.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES
1. Virginia Herold (Complainant) is the Executive Officer of the Board of Pharmacy
(Board), She brought this action solely in her official capacity and is represented in this matter by

I
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Kamala D, Hazrris, Attorney General of the State of California, by Timothy J. McDonough,
Deputy Aftorney Generé,l.

2. Onor about March 7, 2001, the Board issued Pharmacy License No, 45225 to Four
Fifty Sutter Pharmacy (Respondent FFSP), Four Fifty Sutter Pharmacy ié owned by Pharmacy
Technician Elaine Chan. The Pharmacy Licénse was in full force and effect at all times.relevant
to the charges brought in Accusation No, 3797 and will expire on March 1, 2013, unless renewed,-

3. Onor about March 1, 1990, the Board issued Pharmacist License No, 43082 fo
Brandon Brodt (Respondent Brodt), The Pharmacist License was in full force and effect at all
times relevant to the charges brought in Accusation No, 3797 and will expire on January 31,
2014, unless renewed, .
a4 On or about January 2, 2002, the Board of Pharmacy issued Pharmacy Tech_nician
License No. 36761 to Elaine Chan (Respondent Chan). The Pharmacist License was in full force
and effect at all ﬁmes relevant to the charges brought in Accusation No. 3797 and will expire on
July 31, 2013, unless renewed.

All three Respondents are represented in this proceeding by attorney Sandra Mclntosh,
whose address is:
Trepel, Greenfield, Sullivan & Draa LLP
55 South Market Street

15th Floor
San Jose, CA 95113

JURISDICTION

5, Accusation No. 3797 was filed before the Board of Pharmacy (Board), Department of
Consumer Affairs, and is currently pending against all Respondents. Thc Accusation and all
other statutorily required documents were properly served on Respondents on August 22, 2011,
Respondents timely filed a Notice of Defense contesting the Accusation.

6. A copy of Accusation No. 3797 is attached as exhibit A and incorporated by
reference, -

i
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ADVISEMENT AND WAIVERS

7.  Respondents hgwe carefully read, fully discussed with counsel, and understand the
charges and allegations in Accusation No, 3797, Respondents have also carefully read, fully
discussed with counsel, and understands the effects of this Stipulated Settlement and Disciplinary
Order, _

8. Respondents are fully aware of their legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the n'g}ﬁ 1o be represented by counsel at
their own expense; the right to confront and cross-examine the witnesses against them, the right
to present evidence and to testify on their own behalf; the right to the issuance of subpoenas to
compel the attendance of witnesses and the production of documents; the right to reconsideration
and court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicabl_e laws. |

9. Respondents voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.

CULPABILITY

10.  Respondents understand that the charges and allegations in Accusation No. 3797, if
proven at a hearing, constitute cause for imposing discipline upon their Pharmacist, Pharmacy,
and Pharmacy Technician Licenses. For the purpose of resolving the Accusation without the
expense and uncertainty of firther proceedings, Respondents agree that, at a hearing,
Complainant could establish a factual basis for the charges in the Accusation and that those
charges constitute canse for discipline. Respondents give up their right to contest that cause for
discipline exists based on those charges.

11.  Respondent FFSP agrees that its Pharmacy T.icense is subject to discipline and agrees
to be bound by the Board's probationary terms as set forth in the Disciplinary Order below,

12.  Respondent Brodt agrees that his Pharmacist License is subject to discipline and he

agrees to be bound by the Board's probationary terms as set forth in the Disciplinary Order below.

STIFULATED SETTLEMENT (3797)
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13.  Respondent Chan agrees to settle the Accusation against her Pharmacy Technician
License by accepting the issuance of a citation for violating Business and Professions Code
section 4301, subdivision {q),

| CONTINGENCY

14, This stipulation shall be subject to approval by the Board. Respondents understand
and agree that counsel for Complainant and the staff of the Board may communicate directly with
the Board regarding this stipulation and settlement, without notice to or participation by
Respondents or their counsel, By signing the stipulation, Respondents understand and agree that
they may not withdraw their agreement or seek to rescind the stipulation prior to the time the
Board considers and acts upon it. If the Board fails to adopt this stipulation as its Decision and
Order, the Stipulated Settlement and Disciplinary Order shail be of no force or effect, except for
this paragraph, it shall be inadmissible in any legal action beiween the parties, and the Board shall
not be disqualified from further action by having considered this matter.

15, The parties understand and agree that facsimile copies of this Stipulated Settlement

- and Disciplinary Order, including facsimile signatures thereto, shall have the same force and

effect as the originals,

16.  This Stipulated Settlement and Disciplinary Order are intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discuséions,
negot.iaiions, and commitments (written or oral). This Stipulated Settlement and Disciplinary
Order may not be altered, amended, modified, supplemented, or qtherwise changed except by a
writing executed by an authorized representative of each of the parties.

17.  In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without furkherk notice or-formal proceeding, issue and enter the following
Disciplinary Order: ,

CITATION IN SETTLEMENT FOR RESPONDENT CHAN

1. Respondent Chan agrees to seitle the Accusation against her Pharmacy Technician

License by accepting the issuance of a citation and fine for violating Business and Professions

4
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Code section 4301, subdivision (). The administrative fine will be $5,000 and Respondent Chan
will be permitted to make payments on a payment plan approved by the Board to be paid in full
within 24 months of the effective date of this decision. Respondent Chan agrees not to appeal
this citation and fine.

DISCIPLINARY ORDER FOR 450 SUTTER PHARMACY

IT IS HEREBY ORDERED that Pharmacy License No, 45225 issued to Respondent FESP

is revoked. However, the revocation is stayéd and Respondent FFSP is placed on probation for
five (5) years on the following terms and conditions.

1, Obey All Laws

‘Respondent FFSP shall obey all state and federal laws and regmaﬂons.

Respondent FFSP’s owner shall report any of the following oceurrences to the board, in

writing, within seventy-two (72) hours of such occurrence:

0  an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws

0 apleaof guilty or nolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or'indictment

00 aconviction of any crime

(0 discipline, citation, or other administrative action filed by any state or federal agency
which involves respondent’s pharmacy license or which is related to the practice of
pharmacy or the manufacturing, obtaining, handling or distributing, billing, or

_ charging for any drug, device or controlled substance. '

Failure to timely report any such oceurrence shall be considered a violation of probation.

2. Report to the Board

Respondent FFSP’s owner shall report to the board quarterly, on a schedule as directed by

the board or its designee. The report shall be made either in person or in writing, as directed.
Among other requirements, Respondent FFSP’s owner shall state in each report under penalty of
petjury whether there has been compliance with all the terms and conditions of probation. Failure

5
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to submit timely reports in a form as directed shall be considered a violation of probation. Any
period(s) of delinquency in submission of reports as directed may be added to the total period of
probation. Moreover, if the final probation report is not made as directed, probation shall be
automatically extended until such time as'the final report is made and accepted by the board.

- 3, Interview with the Board |

- Upon receipt of reasonable prior notice, Respondent FFSP’s owner shall appear in pérson
for interviews with the Board or its designee, at such intervals and locations as are determined by
the Board or its designee. Failure to appear for any scheduled interview without prior notification
to Board staff, or failure to appear for two (2) or more scheduled interviews with the Board or it
designee during the period of probation, shall be considered a violation of probation.

4.  Cooperate with Board Staff y

Respondent FFSP’s owner shall cooperate with the board's inspection program and with the |
board's monitoring and investigation of respondent's compliance with the terms and conditions of
their probation, Failure to cooperate shall be considered a violation of probation,

5.  Reimbursement of Board Cogts _

As a condition precedent to successful completion of probation, Respondent FFSP’s owner
shall pay to the board its costs of investigation and prosecution in the amount of $14.,481.50.
Respondent FFSP shall make payments on a payment blan approved by the Board. There shall be
no deviation from this schedule absent prior written approval by the board or its designee. Failure _
to pay costs by the deadline(s) as directed shall be considered a violation of probation. - |

The filing of bankruptey by Respondent FFSP shall not relieve Respondent FFSP of their

responsibility to reimburse the Board its costs of investigation arid prosesution.

6,  Probation Monitoring Costs

Respondent FFSP’s owner shall pay any costs associated with probation monitoring as
determined by the Board each and every year of probation, Such costs shall be payable to the
Board on a schedule as directed by the board or its designee. Failure to pay such costs by the
deadline(s) as directed shall be considered a violation of probation.

H
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 probation,

take any other action it deems appropriate and reasonable. Upon formal acceptance of the

notice to ongoing patients that specifies the anticipated closing date of the pharmacy and that

7. Status of License

Respondent FFSP shall, at all times while on probation, maintain current licensure with the
Board. If Respondent FFSP’s owner submits an application to the Board, and the application is
app:_*oved, for a change of location, change of permit or change of ownership, the Board shall
retain continuing jurisdiction over the license, and Respondent FFSP shall remain on probation as-

determined by the Board. Failure to maintain current licensure shall be considered a violation of

If Respondent FFSP’s license expires or is cancelled by operation of law or otherwise at
any time during the period of probation, including any extensions thereof or otherwise, upon
renewal or reapplication Respondent FFSP license shall be subject to all terms and conditions of
this probation not previously satisfied.

8.  License Surrender While on Probation/Suspension

Following the effective date of this decision, should Respondent FFSP’s owner discontinue
business, Respondent FFSP’s owner may tender the premises license to the Board for surrender.

The Board or its designee shall have the discretion whether to grant the request for surrender or

surrender of the license, Respondent FFSP will no longer be subject to the terms and conditions
of probation. ‘

Upon acceptance of the surrender, Respondent FFSP’s owner shall relinquish the premises
wall and renewal license to the board within ten (10) days of notification by the Board that the
surrender is accepted. Respondent FFSP’s owner shall further submit a completed
Discontinuance of Business form according to Board guidelines and shall notify the Board of the
records inventory transfer, |

Respondent FFSP’s owner shall also, by the effective date of this decision, arrange for the

continuation of care for ongoing patients of the pharmacy by, at minimum, providing a written

identifies one or more area pharmacies capable of taking up the patients' care, and by cooperating

as may be necessary in the transfer of records or prescriptions for ongoing patients. Within five

7
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days of its provision to the pharmacy’s ongoing patients, Respondent FFSP’s owner shall provide
a copy of the written notice to the Board. For the purposes of this provision, "ongoing patients"
means those patients for whom the pharmacy has on file a prescription with one or more refills
outstanding, or for whom the pharmacy has filled a prescrip’fion within the preceding sixty (60}
days.

Respondent FFSP’s owner may not apply for any new licensure from the board for three (3)

years from the effective date of the surrender. Respondent FFSP’s owner shall meet all

|| requirements applicable to the license sought as of the date the application for that license is

submitied to the Board,

Respondent FFSP’s owner further stipulates that he or she shall reimburse the Board for its
costs of investigation and prosecution prior to the acceptance of the surrender.

9.  Notice to Employees

Respondent FFSP’s owner shall, upon or before the effective date of this decision, ensure
that all employees inveolved in permit operations are made aware of all the terms and conditions
of probation, either by posting a notice of the terms and conditions, circulating such notice, or
both. If the notice required by this provision is posted, it shall be posted in a prominent place and
shall remain posted throughout the probation period, Respondent FFSP’s owner shall ensure that
any employees hired or used after the effoctive date of this decision are made aware of the terms
and conditions of probation by posting a notice, circulating a notice, or béth. Additionally,
Respondent FFSP’s owner shall submit written notification to the Board, within fifteen (15) days
of the effective date of this decision, that this term has been satisfied. Failure to submit such
notification to the Board shall be considered a violation of probation.

"Employees” as used in this provision includes all full-time, part-time,

volunteer, temporary and relief employees and independent contractors employed or

hired at any {ime during probation,

10.  Owners and Officers: Knowledge of the Law

Respondent FFSP's owner shall provide, within thirty (30) days after the effective date of

this decision, signed and dated statements from its owners, including any owner or holder of ten

8
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percent (10%) or more of the interest in respondent FFSP or respondent FFSP's stock, and any
officer, stating under penalty of perjury that said individuals have read and are familiar with state
and federal laws and regulations governing the practice of pharmacy. The failure to timely
provide said statements under penalty of perjury shall be considered a violation of probation,

11.  Posted Notice of Probation

Respondent FFSP’s owner shall prominently post a probation notice provided by the board
in & place conspicuous and readable o the public. The probation notice shall remain posted
during the entire period of probation.

Respondent FESP’s owner shall not, directly or indirectly, engage in any conduct or make
any statement which is intended to mislead or is likely to have the effect of misieading any
patient, customer, member of the public, or other person(s) as to the nature of and reason for the
probation of the licensed entity.

Failure to post such notice shall be considered a violation of probation.

12, Violation of Probation

If Respondent FFSP has not complied with any term or condition of probation, the Board
shall have continuing jurisdiction over Respoﬂdent FFSP’s license, and probation shall be
automaticai]y extended until all terms and conditions have been satisfied or the board has taken
other action as deemed appropriate to treat the failure to comply as a violation of probation, to
terminate probation, and to impose the penalty that was stayed.

If Respondent FESP violates probation in any respect, the Board, afier giving Respondent
FFSP’s owner notice and an opportunity to be heard, may revoke probation and carry out the
disciplinary order that was stayed, Notice and opportunity to be heard are not required for those
provisions stating that a violation thereof méy lead to sutomatic termination of the stay and/or
revocation of the license. If a petition to revoke'probation or an accusation is filed against
Respondent FFSP during probation, the Board shall have continuing jurisdiction and the period of
probation shall be automatically extended until the petition to revoke probation or apcusation is

heard and decided,

STIPULATED SETTLEMENT (3797)
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13.  Completion of Probation

Upon written notice by the board or its designee indicating suecessful completion of
probation, Respondent FFSP’s Pharmacy license will be fully restored.

14.  Community Servieces Program

Within sixty (60) days of the effective date of this decision, Respondent FFSP’s owner shall
submit to the Board or its designee, for prior approval, a community service program in which
Respondent FFSP shall proviﬂdelﬁ'ee health-care related services to a community or charitable
facility or agency for at 50 hours per year for each year of probation, |

Within thirty (30) days of Board approval thereof, Respondent FFSP’s owner shall submit
documentation to the Board demonsirating commencement of the community service program,
Respondent FFSP’s owner shall report on progress with the community service program in the
quarterly reports.

Failure to timely submit, commence, or comply with the program shall be considered a
violation of probation,

15, Separate File of Records

Respondent FFSP shall maintain and make available for inspection a separate file of all

records pertaining to the acquisition or disposition of all controlled substances. Failure to

maintain such file or make it available for inspection shall be considered a violation of probation,

16. Monetary Contribution to Community
Respondent FFSP shall contribute to the general community $21,000 in free,
pharmacy-related services during the first 2 years of its probationary period. Respondent FFSP’s
owner shall report on progress with the monetary contribution to the coxﬁinunity in the quartetly
reports. Failure to timely submit, commence, or comply with the program shall be considered a

violation of probation.

DISCIPLINARY ORDER FOR PHARMACIST BRANDON BRODT

IT IS HEREBY ORDERED that Pharmacist License No, 43082 issued to Respondent
Brandon Brodt is revoked. However, the revocation is stayed and Respondent Brodt is placed on

probation for four (4} years on the following terms and conditions.

10
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1.  Suspension

As part of probation, Respondént Brodt is suspended from working as a pharmacist for 30
days beginning the effective date of this decision.

During suspension, Respondent Brodt shall not enter any pharmacy area or any portion of
the licensed premises of a wholesaler, veterinary food-animal drug retailer or any other distributor
of drugs licensed by the board, or any drug manufacturer, or any other Jocation where dangerous
drugs and devices or controlled substances are maintained. Respondent Brodt shall not perform
any of the duties of a pharmacist, nor do any act involving drug selection, selection of stock,
manufacturing, dispensing; nor shall Respondent Brodt manage, administér, or be a consultant o
any licensee of the board, or have access to or control the ordering, inanufacturing or dispensing
of dangerous drugs and devices and controlled substances,

Respondent Brodt shall not direct, contro! or perform any aspect involving the distribution

of dangerous drugs and devices and controlled substances, Subject to the above resirictions,

respondent may continue to own or hold an interest in any licensed entity in which he or she

- holds an interest at the time this decision becomes effective unless otherwise specified in this

order.

Failure to comply with this suépension shall be considered a violation of probation,

2, Obey All Laws

Respondent shall obey all state and federal laws and regulations.

Respondent Brodt shall repor't any of the following occurrences to the Board, in writing,

within seventy-two (72) hours of such occurrence:

0 an arrest or issuance of a criminal complaint for violation of any provision of the
Pharmacy Law, state and federal food and drug laws, or state and federal controlled
substances laws

0 anarrest or issuance of a criminal complaint for violation of any state or fedei‘a] law

[} aplea of guilty or nolo contendre in any state or federal criminal proceeding to any
criminal complaint, information or indictment

0  aconviction of any crime

11
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0 discipline, citation, or other administrative action filed by any state or federal agency
which involves respondent’s Pharmacist license or which is related to the practice of
. pharmacy or the manufacturing, obiaining, handling or distribution or billing or
charging for of any drug, device or cbntfolléd substance,
Failure to timely report any such oceurrence shall be considered a violation of probation,
3. Report to the Board

Respondent Brodt shall report to the board quarterly, on & schedule as directed by the Board

“or its designee. The report shall be made either in person or in writing, as directed. Among other

requirements, Respondent Brodt shall state in each report under penalty of perjury whether there

- bas been compliance with all the terms and conditions of probation. Failure to submit timely

reports in a form as directed shall be considered a violation of probation, Any peried(s) of
delinquency in submission of reports as directed may be added to the total period of probation,
Moreover, if the final probation report is not made as directed, probation shall be automatically
extended until such time as the final report is made and accepted by the board,

4.  Interview with the Board

Upon receipt of reasonable prior notice, Respondent Brodt shall appear in person for
interviews with the Board or its designee, upon request at such intervals and locations as are
determined by the Board orits designee. Failure to appear for any scheduled interview without
prior notification to board staff, or failure to appear for two (2) or more scheduled inferviews with
the Board or its designee during the period of probation, shall be considered a vielation of
probation,

3. Coopérate w&th Board Staff

Respondent Brodt shall cooperate with the Board's :inspebtion program and with the Board's
monitoring and investigation of Respondent Brodf's compliance with the terms and ¢onditions of
hig ﬁrobation. Failure to cooperate shall be considered a violation of probation.
i
i
i
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employers of the decision in case number 3797 and the terms, conditions and restrictions imposed

6.  Notice to Employers

During the period of probation, Respondent Brodt shall notify all present and prospective

on Respondent Brodt by the decision, as follows:

Within thirty (30) days of the effective date of this decision, and within fifteen (15) days of
respondent undertaking any new employment, respondent shall cause his direct supervisor,
designated representative-in-charge (including each new designated representaﬁve-in-chargc
employed during respondent’s tenure of employment), and owner to report to the Board in writing
acknowledging that the listed individual(s) has/have read the decision in case number 3797 and
terms and conditions imposed thereby. It shall be Respondent Brodt’s responsibility to ensure
that his employer(s) and/or supervisor(s) submit timely acknowledgement(s) to the-board.

If Respondent Brodt works for or is employed by or through a pharmacy employment
service, respondent must notify his direct supervisor, designated representative-in-charge and
owner at each entity Licensed by the Board of the terms and conditions of the decision in case
number 3797 in advance of the respondent commencing work at each licensed entity. A record of
this notification must be provided to the board upon request. ' ‘

Furthermore, within thirty (30) days of the effective date of this decision, and within fifteen
(15) days of respondent undertaking any new employment by or fhrough a pharmacy employment
service, respondent shall cause his dircét supervisot with the pharmacy employment service to
report to the Eéard in writing acknowledging that he has read the decision in case number 3797
and the terms and conditions imposed thereby. It shall be the respondent’s responsibility 10
eusure that his employer(s) and/or supervisor(s) submit timely acknowledgment(s) to the board.

Failure to timely notify present or prospective émploy’er(s) or to cause that/those
employer(s) to submit timely acknowledgements to the board shall be considered a violation of
probation, ‘

“Employment” within the meaning of this provision shall include any full-time,

part-time, ternporary or relief service or pharmacy management service as a

designated representative or in any position for which a designated representative

13
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license is a requirement or criterion for employment, whether the respondent is

considered an employee or independent contractor or volunteer.

7.  No Being Designated Representative-in-Charge

During the period of probaﬁon, Respondent Brodt shall not be the designated
representative-in-charge of any entity licensed by the Board unless otherwise specified in this
order. Assumption of any such imauthorized sypervision responsibilities shall be considered a
violation of probaﬁon.

8.  Reimbursement of Board Costs

As a condition precedent to successful completion of probation, Respondent Brodt shall pay
o the Board its costs of investigation and prosecution in the amount of $3,000. Respondent
Brodt shall make the payments on a payment plan approved by the Board. There shall be no
deviation from this schedule absent prior written approval by the Board or its designee. Failure to
pay costs by the deadline(s) as directed shall be considered a violation of probation,

The filing of bankruptey by Respondent Brodt shall not relieve Respondent Brodt of his
responsibility to reimburse the Board its costs of investigation and prosecution.

9. Probation Monitoring Costs _

Respondent Brodt shall pay any costs associated with probation monitoring as determined
by the Boérd cach and every year of probation. Such costs shall be payable to the Board on a
schedule as directed by the Board or its designee. Failure to pay such costs by the deadline(s) as
directed shall be considered a viclation of probation.

10. Status of License

Respondem Brodt shall, at all times while on probation, maintain an active, current
pharmacist license with the Board, including any period during which suspension or probation is
tolled, Failure to maintain an active, current license shall be considered a violation of probation.

If Respondent Brodt’s Pharmacist license expires or is cancelled by operation of law or
othelwisé at any time during the period of probation, including any extensions thereof due to
tolling or otherwise, upon renewal or reapplication respondent's license shall be stibject to all
terms and conditions of this probation not previously satisfied.

14
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11.  License Surrender While on Probation/Suspension

Following the effective date of this decision, should Res'pondent Brodt cease work due to
retirement or health, or be otherwise unable to satisfy the terms and conditions of probation,
Respondent Brodt may tender his designated representative license to the Board for surrender,
The Board or its designee shall have the discretion whether to grant the request for surrender or

take any other action it deems appropriate and reasonable. Upon formal acceptance of the

~surrender of the license, Respondent Brodt will no longer be subject to the terms and conditions

of probation, This surrender constitutes a record of discipline and shall become a part of
Respondent Brodt’s license history with the board.

Upon accepténce of the surrendei', Respondent Brodt shall relinquish his pharmacist license
to the board within ten (10) days of notification by the board that the surrender is accepted.
Respondent may not reapply for any license, permit, or registration from the board for three (3)
years from the effective date of the surrender. Respongient Brodt shall meet all requirements
applicable to the license sought as of the date the application for that license is submitted to the
Board. | |

12. Notification of a Change in Name, Residence Address, Mailing Address or

Employmént

Respondent Brodt shall notify the board in writing within ten (10) days of any change of
employment. Said notification shall include the reasons for leaving and the address of the new
employer, supervisor and owner and work schedule, if known, Respondent shall further notify
the board in writing within ten (10) days of a change in name, residence address and mailing
address, or phone number,

Failure to timely notify the board of any change in employer(s), name(s), address(es), or
phone number(s) shall be considered a violation of probation.

13. Tolling of Probation

Except during periods of suspension, Respondent Brodt shall, at all times while on
probation, be employed as a designated representative in California for 2 minimum of 40 hours

per calendar month. Any month during which this minimum is not met shall toll the period of
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probation, i.¢., the period of probation shall be extended by one month for each month during
which this minimum is not met. During any such period of tolling of probation, Respondent
Brodt must nonetheless corﬁply with all terms and conditions of probation.

Should Respondent Brodt, regardless of residency, for any reason (including vacation)
cease working as a designated representative for a miﬁimum of 40 hours in California,
Respondent Brodt must notify the board in writing within ten (10) days of cessation of work and
must firther notify the Board in writing within ten (10) days of the resumption of work. Any
failure to provide such notification(s) shall be considered a violation of probation.

1t is a violation of probation for respondent's probation to remain tolled pursuant to the
provisions of this condition for a total period, counting consecutive and non-consecutive months,
exceeding thirty-six (36) months. .
"Cessation of work" means any calendar month duﬁng which respondent is not-
working as a designated representative for at least 40 hours as a designated

representative as defined by Business and Professions Code section 4053.

“Resumption of work” means any calendar month during which respondent is

working as a designated representative for at least 40 hours as & desi gnated

representative as defined by Business and Professions Code section 4053,

14,  Violatien of Probation

If a Respondent Brodt has not complied with any term or condition of probation, the Board
shall have continuing jurisdiction over Respondent Brodt, anﬂ proba'tion shall automatically be
extended until all terms and conditions have been satisfied or the boérd has taken other action as
deemed appropriate to treat the failure to comply as a violation of probation, to ierminate
probation, and to impose the penalty that was stayed.

If Respondent Brodi violates probation in any respect, the Board, after giving Respondent
Brodt notice and an opportunity to be heard, may revoke probation and carry out the disciplinary
order that was stayed. Notice and opportunity to be heard are not fequired for those provisions
stating that a violation thereof may lead to automatic termination of the stay and/or revocation of

the license. If a petition to revoke probation or an-accusation is filed against Respondent Brodt
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during probation, the board shall have continuing jurisdiction, and the period of probation shall be
automatically extended, until the petition to revoke probation or accusation is heard and decided.

15. Completion of Probation

Upon written notice by the Board indicating successful completion of probation,
Respondent Brodt’s Pharmacist License will be fully restored.

16, No Ownership of Licensed Premises _

Respondent Brodt shall not own, have any legal or beneficial interest in, or serve as a
manager, administrator, member, officer, director, trustee, associate, or partner of any business,
firm, partnership, or corporation currently or hereinafter licensed by the board. Respondent Brodt
shall slell or transfer any legal or beneficial interest in any entity licensed by the board within
ninety (90) days following the effective date of this decision and shall immediately thereafter
provide written proof thereof to the board. Failure to timely divest any legal or beneficial
interest(s) or provide documentation thereof shall be considered a violation of probation.

17.  Community Services Program

Within sixty (60) days of the effective date of this decision, Respondent Brodt shall submit
to the Board or its designes, for prior approval, a community service program in which
Respondent Brodt shall provide free health-care related services on a regular basis to-a
communpity or charitable facility or agency for at least 30 hours per year while on probation.
Within thirty (30) days of board approval thereof, Respondent Brodt shall submit documentation
to the board demonstrating commencement of the community service prd gram, A record of this
notification must be provided to the board upon request. Respondent Brodt shall report on
progress with the community service program in the quarterly reports. Failure {o timely submit,
commence, or comply with the program shall-be considered a violation of probation.

18. Remedial Education

Within sixty (60) days of the effective date of this decision, Respondent Brodt shall submit
to the Board or its designee, for prior approval, an appropriate program of remedial education
related to compounding and record keeping, The program of remedial education shall consist of

at least 10 hours each year for the first three years of Respondent Brodt’s probation. The

17

STIPULATED SETTLEMENT (3797)



~ O  uLa

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

B W N

' Brodt's knowledge of the course. If Respondent Brodt does not achieve a passing score on the

“subject area.

| pharmacy of which he is not the current PIC, The Board may, in case of an employment change

education classes shall be at respondent’s own expense. All remedial education shall be in
addition to, and shall not be credited toward, continuing education (CE) courses used for license
renewal purposes.

Failure to timely submit or complete the approved remedial education shall be considered a
violation of probation. The period of probation will be automatically extended until such
remedial education is successfully completed and written proof, in a form accepiable to the
Board, is provided to the board or its designee,

Following the conipletion of each course, the Board or its designee may requi;e the

respondent, at his or her own expense, to take an approved examination to test the Respondent

examination, this failure shall be considered a violation of probation. Any such examination

failure shall require Respondent Brodt to take another course approved by the Board in the same

19.  Consultant for Owner or Pharmacist-In-Charge

During the'period of probation, Respondent Brodt shall not supervise any intern pharmacist,
or serve as a consultant to any entitj/ liccnged by the board. In the event that the R.eépondent
Brodt is currently the pharmacist-in-charge of a pharmacy, the pharmacy shall retain an
independent consultant af its own expense who shall be responsible for reviewing pharmacy
operations on a monthly basis for compliance by Respondent Brodt with state and federal laws
and regulations governing the practice of pharmacy and for compliance by Respondent Brodt
with the obligations of a pharmacist-in-charge. The consultant shall be a pharmacist licensed by
and not on probation with the board and whose name shall be submitted to the Board or its
designee, for prior approval, Within thirty (30) days of the effective date of this decision.

Respondent Brc_)dt shall not be a pharmacist-in-charge at more than one pharmacy or at any

by respondent or for other reasons as deemed appropriate by the board or its designee, preciude
Respondent Brodt from acting as 2 pharmacist-in-charge. Failure to timely retain, seek approval
of; or ensure timely reporting by the consultant shall be considered a violation of probation.
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26. Tolling of Suspension
During the period of suspension, Respondent Brodt shall not leave California for any period

exceeding ten (10) days, regardless of purpose (including vacation). Any such absence in excess -

.of the (10) days during suspension shall be considered a violation of probation. Moreover, any

absence from California during the period of suspension exceeding ten (10) days shall toll the
suspension, i.¢., the‘ suspension shall be extended by one day for each day over ten (10) days
Respondent Brodt is absent from California. During any such périod of tolling of suspension,
Respondent Brodt must nonetheless comply with all terms and conditions of probation.

Respondent Brodt must notify the Board in writing within ten (10) days of departure, and
must further notify the board in writing within ten (10) days of return. The failure to provide such
notification(s) shall constitute a violation of probation. Upon such departure and return,
resﬁonden‘t shall not resume the practice of pharmacy until notified by the board that the period of
suspension has been satisfactorily complet'ed.

21, Ethics Course '

- Within sixty (60) calendar days of the effective date of this decision, Respondent Brodt
shall enroll in a course-in ethics, at respondent’s expense, approved in advance by the Board or its
designee. Failure to initiate the course during the first year of probation, and complete it within
the second year of probation, is a violation of probation,

Respondent Brodt shall submit a certificate of completion to the Board or its designee

within five days after completing the course.

i

i

i

i

1

///

i

"
| 19

STIPULATED SETTLEMENT (3797)




Sent by: TREPEL McGRAME OGREENFIELD LLFP  4089950308;

Recgived:

2012-12-06 12:47 4SDSUTTERPHARH 4159514912

-

i0
11
12

14
15
16
17
18

19

12/08712  4:53PM; JetFax__#731;FPage 273

12/ 6112 2: DGF AR0BU I TRRFHAHRM <> IREFEL 7 HANE GrEEMNrLELE Lure 5 rapge

¢ srpdilpe McTNTISH

7 CCEPT:.
] have carefully 1vad the aboyve - pulated Fell

discussed il with my ntwmey, Sanden - séntosh. 1o

voluntarily, knowingly, and intelligeni v, and agic. .

Bourd of Pharnacy.

DATED: / ﬂ 7 é
J.)(.)l
..-5"pond¢m

have on my Phamacy. §enter inte th Dipuiabe £

| dmowingly, and imcihigeiaty, ana ags, 0 b bot

YPharmacy.

{ uF l'H B
TiHAN Qv
:'t,‘_u‘pvrtf_h'-‘.r.sl

T nave Careliny ivas a0 Uil L LDnd il

knowingly, and tmtelligeny, and agr: o3 be bown i

—~—

Pharmacy.

DATED: 2/ fre—

»mand the siinulation and the effcet it will

2
have on my Pharmacist License. T enigr iito this Stije: s

[ %@m%n é/ R

] have carcfully read the above Siisulaied Szt = e and Diseiplinary Order dand have fully

discussed it with my aternsy, Sanden 222 intosh. T -

oateos /26 /v LA 02’—“ |

discussed it with my el vy, Sandya 1 [rluoh, « L0

have on my Pharrousy Telaniclan Liacae, Denter o

>> 4089950308 P 1/

ootand Biseplinary Order and have fully

d Serticment and Diseiplinary Order

- Lownd by e Decision and Order of the

vind the svioulation and the effect it will
Cent and Dyseiplingry Order voluntarily,

s Trecisior sod Order of the Board of

T UM ACY—ELAINE

it o2 plinary Order and bave fully
~and the enalahon aud the effect itwill
s Sipeletd Seftlement voluntarily,

oSl \.JYdEI OT the EU&I{i of

T SO
s itaspondent |
2
i T o 1T LEATHED SETTLEMENT (3797)



http:uc:~i>;�.JL

Sent by:

TREFEL McGRANE GREEHFIELD LLP 4089950308, 12:06/12  4:53PW; JetFax_ #7141 iFPage 3/3
1 ol !

2

)

[ 23

i

[ have read and fully discussed with Respondents Brandon Brodr, Respendent 450 Sutter
Pharmacy, and Respondent Elaine Chan the terms and conditions and other matters contained in
the sbove Stipulated Settlement and Disciplinary Order. 1 approve its form and content.

paten: 72/ b))z %é/,,,m,,,, f)}/AM
Sandra Mclntosh

Attomney for Respondents

ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order are hereby respectfully

' submitted for consideration by the Board of Pharmacy of the Department of Consumer Affairs,

Dated: / C)f‘“ 7""/ 9\ Respectfully submitted,

Kamara D, HARRIS

Attorney General of California
D1aNN SOKOLOFF

Supervising Deputy Aticmey General

L0

pm?’?xtlomuy Genewl
Anorneys for Complaineny

SF2010900268
90275499 doc
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KamaLa D, HARRIS ‘
Attorney General of California

Supservising Deputy Attorney General
TIMOTHY J. MCDONOUGH
Deputy Attorney General
State Bar No. 235850
1515 Clay Street, 20th Floot
P.O. Box 70550
Oakland, CA 94612-0550
Telephone: (510) 622-2134
Facsimile: (510) 622-2270-
Attorneys for Complainant

BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA |

1| 450 Sutter Street, #710

In the Matter of the Accusation Against: Case N_o, 3797

BRANDON BRODT

450 Sutter Street, #712 7th Floor.
San Francisce, California 94108
Pharmacist No, RPH 43082,

ELAINE CHAN

Owner Four Fifty-Sutter Pharmacy
§75 Payne Street

Sunnyvale, CA 94087

Pharmacy Technician No. TCH 36761,

ACCUSATION

 and
FOUR FIFTY SUTTER PHARMACY
450 SUTTER STREET, #710
SAN FRANCISCO, CA

San Francisco, CA 94108
Pharmacy License No. PHY45225

Respondents. |

Complainant alleges:

)

PARTIE

[

1. Virginia Herold (Complainant) brings this Accusation solely in her official capacity

as the Bxecutive Officer of the Board of Pharmacy, Department of Consumer Affairs,

—3
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‘Four Fifty Sutter Pharmacy (FFSP),

2. Onorabout March 1, 1990, the Board of Pharmacy issued Pharmacist License
WNumber RPH 43082 fo Brandon Brodt (Responderrt Brodt), The Pharmacist License was in full
force and effect &t all times relevant to the chérges alleged in this Acousation and will expire on
January 31, 201 2, vnless renewed, Since approximately November 4, 2004, Respondent Brodt
has been and/or has been reflected in Board records as the Pharmatist-in-Charge for Resbondent
Four Fifty Sutter Pharmacy. _

3. Onorabout March 7, 2001, the Board of Pharmacy issued Pharmacy License
Number PHY45225 to Four Fifty Sutter Pharmacy (Respondent FFSP), The Pharmacy License
was in full force and effect at all times relevant to the charges alleged in this Accusation and will
expirel ou March 1, 2012, unless renewed, »

4, Onorabout Janyary 2, 2002, the Board of Pharmacy issued Pharmacy Technician
License Number TCH 36761 to Elaine Chan (Respondent Chan). The Pharmacist Technician
License was in full force and effect at all times relevant to the charges alleged in this Accusation

and will expire on July'3 1, 2011, unless renewed, Respondent Chan is thelowner of Respondent

JURISDICTION

5. This Accusation is brought before the Board of Pharmacy (Board), Department of
Consumner Affairs, under the authority of the following laws, All section references are to the
Business and Professions Code unless otherwise indicated. |

6. Section 4011 of the Code provides that the Board shall administer and enforce both
the Pharmacy Law [Bus. & Prof. Code, § 4000 et seq.] and the Uniform Controlled Substanceé
Act {Health & Safety Code, § 11000 st seq,]. '

7. Section 4300 of the Code states, in relevant part;

"(a) Bvery license issued may be suspended or revoked.

"(b) The board shall discipline the holdsr of any Heense issued by the board, whose default
has been eﬁtered or whose case has been heard by the board and found guilty, by any of the
following methods:

"(1) Suspending judgment,

Accusation
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"(2) Placing him or her upon probation.

"(3) Suspending his or her right to practice for a period not exceeding one year.
"(4) Revoking his or her license. _

"(5) Taking any other action in relation to disciplining him or her as the board in its

diseretion may deem proper.

"(¢} The proceedings under this article shall be conducted in accordance with Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of the Government Code, and the board
shall have all the powefs granted therein, The action shall be final, except that the propriety of
the action is subject to review by the superior court pursuant 1o Section 1094.5 of the Code of
Civil Procedure.”

8 Section 118, subdivision (b}, of the Code provides that the suspension, expiration,
surrender, or cancellation of a license shall not deprive the Board of jurisdiction to proceed with a
disciplinary action during the period within which the license may be renewed, restored, reissued
or reinstated.

STATUTORY PROVISIONS

9. Section 4301 of the Code states, in relevant part: |
"The board shall take action against any holder of a license who is guilty of unprofessional

conduct or whose license has been procured by fraud or misrepresentation or issued by mistake,

Unprofessional conduct shall include, but is not limited to, any of the following:

*“(0) Violating or attempting to violate, directly or indiréctly, or assisting in or abeitidg the
violation of or conspiring to violate any provision or term of this chapter or of the applicable

federal and state laws and regulations govcrnin g pharmacy, including regulations established by

|| the board.

"(q) Engaging in any conduct that subverts or attempts to subvert an investigation of the

board.”

Accusation
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10.  Section 4113, subdivision (b) of the Code states, in relevant part:

“The pharmacist;in-charge shall be responsible for a pharmacy's compliance with all state
and federal laws and regulations pertaining to the practice of pharmacy.”

11, Section 4077 of the Code states, in relevant part, that except as provided in
subdivisions (b) and (c) of this sectiox;, no person shall dispense any dangerous drug upon
prescription except in a container correctly labeled with the information required by Section
4076.

12.  Section 4076 of the Code states, in relevant part:

.”(a) A pharmaeist shall not dispense any prescription except in a container that meets the

requiremerits of state and federal law and is correctly labeled with all of the following;

“ (9) The expiration date of the effectiveness of the drug dispensed,”
REGULATIONS

13, California Code of Regulations, file 16, section 1718, states: -

"Current Inventory' as used in Sections 4081 and 4332 of the Business and Professicns
Code shall be considered to include complet.e- accountability for all dangerons drugs haﬁdled by
every licensee enumersated ’in Sections 4081 and 4332, h

"The controlled substances inventories required by Title 21, CFR, Section 1304 shall be
available for inspection upon request for at least 3 years after the date of the inventory."

14. California Code of Regulations, title 16, section 1735.3, states:

“{a) For each compounded drug product,' the pharmacy records shall include:

*(1) The master formula record,

“(2) The date the drug product was compounded.

%(3) The identity of the pharmacy personnel who compounded the di'ug product,

“(4) The identity of the pharmacist reviewing the final drug product.

“(3) The quantity of each compoenent used in compounding the drug product.

“(6) The manufacturer and lof number of each component. If the manufacturer name is

demonstrably unavailable, the name of the supplier may be substituted, Exempt from the

4
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fequimments in this paragraph are sterile products corpounded on a one-time basis for
administration within fwenty-four hours to an inpatient in a health care facility licensed under
section 1250 of the Health and Safety Code, |

* “(T) The equipment used in compounding the drug product. .

“®A pharrhaéy assigned reference or lot number for the compounded drug product,

“(9) The expiratibn date of the final compounded drug product.

“(10) The quantity or amount of drug produet compounded, J

“(b) Pharmacies shall maintain records of the proper acquisition, storage, and destruction of
chemicals, bulk drug substances, drug products, and components used in pcmpound.ing.

“(¢) Chemicals, bulk drug substances, drug products, and components used to compound
drag products shall be obtained from reliable spppliers. The pharmacy shéll acquire and retain
any available certificates of perity or analysis for chemicals, bulk drug substances, drug products,
and components used in componnding, Certificaies of purity or analysis are not required for drug
products that are approved by the Food and Drug Administration,

*(d) Pharmacies shall mainfain and retain all records required by this article in the
pharmagcy in 2 readily retrievable form for ai least three years from the date the record was
created,”-

15, California Code of Regulations, title 16, section 1735.2 states, in relevant part;

. “(h) Bvery compounded drug product shall be given an expiration date representing the date
beyond which, in the professional judgment of the pharmacist performing or supervising the
compounding, it should not be used. This "beyond use date" of the compounded drug product
shall not exceed 180 days from preparation or the shortest expiration date of any component in
the compounded drug product, unless.a longer date is supported by stability studies of finished
drugs or compounded drug products using the same components and packaging. Shorter dating
then set forth in thig subsect_ion may be used if it is deemed appropriate in the professional
Judgment of the responsible pharmacist.”

i
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'COST RECOVERY

16. Section 125.3 of the Code states, in relevant patt, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or Violaﬁons of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

FACTUAL BACKGROUND

November 25, 2008 Inspection at FFSP.

17.  On or about November 25, 2008, Board Investigator Nip conducted an inspection at
Respondent Four Fifty Sutter Pharmacy (FFSP) afier the Board received a tip that a technician at
the pharmacy was acting as a pharmacist by checking off prescﬁptions and consulting with
patients. fhe complaint also claimed that “root canal powder” was manufactured by Respondent
Elaine Chen (Chan), a pharmacy technician and sole owner of FFSP, at her home without the
supervision of a pharmacist. According to the complaint, the root canal powder was brought back
into the pharmacy to be dispensed to dental offices,’ During the inspéction, Investigator Nip
asked Respondent Chan about the compounding of root canal powder, Respondent Chan said that
the phannaéy had not compounded this product for a long time and denjed that any of the product
wag made outside of the pharmacy, |

18. Atthe épnclusion of the inspection, Investigatc‘)r Nip issued a written notice for non-
compliance based on the following; 1) a prescription with an incorrect expiration date on its label
was in the will call area® and ready for patient pick-up; 2) a coumpounded product was found in
the pharmacy’s inventory without & retrievable compounding record and formula during and after
the inspection; 3) a compounded product Isbeled with a 12 month expiration date from the date of | -
the preparation date was found in the will call area ready for patient pick-up; (4) numerous
compounded products--with expiration dates beyond the allowable 180 days—- were located on the

compounding shelves and inventory area; (5) lack of a Drug Enforcement Agency (DEA) power

' The investigation in 2008 did not reveal sufficient evidence to substantiate these
allegations, ,
The will-call area of a pharmacy is the area where prescriptions are waiting to be picked
up by patients.

Accusation
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_to conduot another inspection after receiving another complaint about the pharmacy. The

could not be found such as a Cémmunity Pharmacy Self-Assessement. Complete compounding

of attorney for the pharmacist-in-charge, Respondent Brandon Brodt (Brodt), who was not
present during the inspection; and (6) no Theft/Impairment of Licensed Employees policies and
procedures were in place.

December 15, 2009 and March 16, 2010 Inspections at FFSP

19, On or about December 13, 2009, Board Inspector Barnard went to Respondent FFSP

inspectors noticed numerous violations of ﬁharmacy laws. Among those noted was a lack of a
Drug Enforcement Agency (DEA) power of attorney for the pharmaoi st-in%harge.; Responden{
Brandon Brodt (Brodt), who was not present during the inspection, Qther violations included a
cluttered and disorganized phénﬁacy, out-dated chemicals in stock which needed to be
quarantined for destruction, prescriptions left in will~-call for over 30 days, labeling etrors on
some prescriptions, lack of a DEA Biennial inventory, and a lack of Quality Assurance Review
Reports and documentation, At the end of the inspection, the inspector asked that certain
documents and photographs be sert to her within fourteen days showi.ng gorrections to the

various violations of pharmacy laws,

20.  On December 23, 2009, Respondent Brodt sent a fax to the Board investigator with a

copy of a DEA power of attorney for himself-the pharmacist-in-charge-and a copy of a DEA
bienniel inventory dated Jul}r 7,2008, The fax indicated that other corrections would be '
addressed in another fax, On Janvary 14, 2010, Inspector Barnard called Respondent Chan to
diseuss the missing documentation and on February 10, 2010, Inspector Barnard received some of
the documentation in the mail that she had requested.
21. OnMarch 16, 2010, Board Inspectors Barnard and Nip returned to FFSP to see if

certain corrections had been made, Inspector Nip was also investigating an additional complaint
receiw}ed by the Board. Most of the pharmacy was still cluttered and disorganized and there was

insufficient clear work space for the safe practice of pharmacy. Many mandatory documents

records were not available. Further, certain Quality Assurance Review Reports were missing.

Accusation
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Inpector Nip found four presoriptions in the will call area with incorrect expiration dates.’
Specifically, presoriptions RX 6412288, RX6412289, RX 6412609, RX6412672 had expiration
dates of March 2, 2011, March 2, 2011, March 11, 201 1,- and March 15, 2011, respecffully.
However, the actual expiration dates for these prescriptions was November 2010, November
2010, July 2010, and Dgoember 2010, resioectl’ully. The ingpectors found return-to-stock
prescription containe‘rg in inventory which were expired. The inspectors noted that the Pharmacy
refridgerator contained expired drugs and chemicals, The backroom refridgerator contained food
along with an HIN1 vaceine and the refridperator did not confain a thermometer. Before leaving
FFSP, the inspectors provided !.egai reference information regarding compliance with pharmacy
laws. The inspectors requested missing documentation to be sent to them in three days,
Respondent Brodt sent a facsimile to the inspeciors with some of the recjuestad information on
March 17, 2010. | '

22, During the inspection, Inspectors found a handwritten telephone prescription
document for medications (Testosterone injestable and Ambien 10 mg) ordered by Dr, L.eomidas
Priest for “office use,” Respondent Chan did not know the location of Dr. Priest’s ofﬁce'. She
was also unable to provide a valid office phone nwmber for Dr, Priest. ‘When asked about
compounding rootf canal powder, Respondent Chan indicated that the formula for the product was
very old and that she had not made any for a long time, She admitted she probably did compound
some in the past three years. The inspectors asked for compounding logs for the dental root canal
powder for the last three years, the master formula, and the names of dentists to whom the
compound was sold. The mspectors asked that the documents be sent to them in three days. The
docurhénts were not timely received. '

April 29, 2010 Inspection ot FFSP

23, On April 29, 2010, Inspector Nip returned to FFSP for a further inspection. Much of

the pharmacy area had been oleared of debris, However, the compounding counter was still

cluttered, contained expired chemicals, and provided insufficient work-space, Inspector Nip was

-

* The prescription labels had dates on them which incorrectly extended the dating of the
prescription beyond the manufacturer’s expiration date for the product.
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unable to obtain many documents she requested because Respondent Chan was the only one who
had access to the documentation ard she was not present at the time, Some documents were
reviewed. Documents showed that FFSP had dispensed a large amount of medications to Dr,
Priest “for office use” by telephoned prescriptions or ph.armacy-generated'reﬁll requests,
Inpeotor Nip could not locate any hand-wiitten prescription dqcumem: and label from Dr, Priest,
Further, a prescription document and label for roc;t canal cement, dated April 9, 2010, fora
dentist in Newark, CA was located in the will call/on order box of the pharmacy. At the end of
the inspection, Inspector Nip asked that certain documents be forwarded to her. On May 10,
2010, Inspector Nip received some documents she requested from Respondent Chan. The
documents received indicated that seventeen dentists obtained compounded root canal cement
from FFSP within three years of March 16, 2010, |

Caﬁses of Discipline-Respondent Brodt as Pharmacist-tn-Charge at FFSP,

FIRST CAUSE FOR DISCIPLINE

{(Unprefessional Conduct-Fatlure te Maintain Premises ~Safe Practice of Pharmacy)
(Bus. & Prof. § 4301(o) and 16 CCR § 1714(h))

24, Respondent Brodt, as Pharmecist-in-Charge of FFSP, has subjected his Pharmacist

License to disciplinary actiori under Code section 4301, subdivision (o), by violating California

Code of Regulations, title 16, section 1714, subdivision (b), in that he failed to maintain the
pharmacy in a manner suitable for the safe practios of pharmacy, The circumstances are as
follows: ' |

25. OnD ecember 15, 2009 and March 16, 2010 inspectidns.at FFSP revealed that the
pharmacy was disorganized, dirty and contained insufficient unobstructed space for the safe
practice of pharmacy. The pharmacy sink was dirty and the compounding area was unsanitary.
The work spaces were covered with boxes, paperwork, and trash, The pharmacy dispensing area
was insufficlent in size to accommodate two pharmacists and a technician working at the same
time. Further, FFSP stored owtdated compounded products, expired chemicals and drugs, and
prescriptions which were 60 days old or older. Pharmacy paperwork was not located during the

nspection due to disorganization.

X
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SECOND CAUSE ¥YOR DISCIPLINE
(Unprofessional Conduct- Missing Quality Assurance Review Reports)
(Bus, & Prof, § 4301(0) and 16 CCR § 1711())

26, Respondent Brandon Brodt, as Pharmacist-in-Charge of FESP, has subjected his
Pharmacist License to disciplinary action under Code scction 4301, subdivision (o), by violating
California Code of Regulations, title 16, section 171'1, subdivision (f), in that he failed to maintain
a tmedication error Quality Assurance Review Report in the pharmacy for the present year.
Specifically, on March 16, 2010, during an inspection at FFSP there were no Quality Assurance
Review Reports on file and immediately refrievable pertaining to medication dispensing errors
involving two prescriptions dated October 28, 2009, These reports were not on file sven though

they were requested before aﬁd not located during the December 135, 2009 ingpection.

THIRD CAUSE FOR DISCIPLINE
(Unprofessional Conduct-Labeling Error)
(Bus., & Prof, §§ 4031{0), 4076 (a)(9), & 4077(a))

27. Respondent Brodt, as Phannacistwin-Charge of FFSP, has subjected his Pharmacist
License to disciplinary action under Code section 4301, subdivision (o), by violating Code
sections 4076, subdivision (4)(9), and 4077, subdivision (a), in that on March 16, 2010, during an
inspection of the pharmacy, f‘ou:F prescriptions in the will call area which were ready for patient
pick-up were labeled with incorrect expiration dates. Bach prescription contained expiration
dates which post-dated the actual expiration dates listed on the manufacturer’s box containers, -
The circumstances of the incorrect expiration dates for the four preseriptions are explained in

paragraph 21, above,

FOURTH CAUSE FOR DISCIPLINE
(Unprefessional Conduci-Exrroncous Preseriptions)
(Bus. & Prof. § 4301(0) and 16 CCR § 1761(a))

28. Respondent Brodt, as Pharmacist-in-Charge of FFSP, has subjected his Pharmacist
License to disciplinary action under Code section 4301, subdivision (o), by violating California
Code of Regulations, title 16, section 1761, subdivision (a), in that FFSP dispensed numerous -
medications 1o a doctor for “office use” without obtaining fmportant information such a3 the

doctor’s office address or phone number. The circumstances are as follows:

10
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29, On or about August 10, 2007, to approximately March 12, 2010, FFSP dispensed
numerous medications to Dr, Priest for “office use.” The medications dispensed included
Adipex, Ambien, Delatestryl, Nandrolone Decanoate, Phentermins, Testosterone, and Zolpidem
Tartrate, Dr. Priest would pick up the medications himself and usually pay with cash.
R.esi::ondent Chan claimed that Dr, Priest ran a diet ¢linic. However, during this peried of time,
D, Priest primarily worked in an emergency department in a medical center in Stockton without

another known office location or office telephone number,

FIFTH CAUSE FOR DISCIPLINE
{Unprofessional Conduct-Failyre to Yerify Legitimacy of Prescriptions)
(Bus. & Prof, § 4301(0) and Health and Safety Code § 11153(a))

30. Respondent Brodt, as Pharmacist-in-Charge of FFSP, has subjected his Pharmacist
License to disciplinary action umder Code section 4301, subdivision (0), by violating Health and
Safety Code sections 11 153, subdivision (a), in that Respondent FFSP dispensed medications to
Dr. Priest which were not for legitimate medical purposes in the usual conrse of his practice. The
circumstances ars as follows: B |

31.  On or about August 10, 2007 to approximately March 12, 2010, FFSP dispensed
numerous medications to Dr. Priest for “office use.” Many of these medications were in largs
quantities not ordinarily needed for “office use.” Dr. Priest would pick up the medications
himself and often pay with cash. Respondent Chan claimed that the large quantities of
medications for office use were needed because Dr. Priest ran a diei clinic, The medications
provided to Dr. Priest are listed in a paragraph 29, above, However, during this period of time
D1, Priest primarily worked in an emergency department in a medical center in Stockton without

another known office location or office telephone number,

STXTH CAUSE FOR DISCIFLINE
(Unprofessional Conduct-Failure to Trawsmit Dispensing Data to CURES)
{Bus, & Prof. § 4301(0) and Health and Safety Code § 11165(d))

32, Respondent Brodt, as Pharmacist-in-Charge of FFSP, has subjected his Pharmagist
License tordisciplinary action under Code section 4301, subdivision (o), by violating Heaith and
Safety Code sections 11165, subdivision (d), in that from on or about December 16, 2009, until
Approximately April 13, 2610, Respondent FFSP failed to transmit dispensing data on a weekly

11
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July 17, 2010, on its label, Also, en or about August 20, 2009, Respondent FFSP dispensed io

basis for Schedule II, Schedule IIT, and Schedule IV controlled substances to Conirolled
Substances Utilization Review and Evalation System (CURES),

SEVENTH CAUSE FOR DISCIPLINE
(Unprofessional Conduct-Failure to Maintain Compounding Records)
(Bus, & Prof. § 4301(0) and 16 CCR § 1735.3)

33. Respondent Brodt, as Pharmacist-in-Charge of FFSP, has subjected his Pharmacist
License to discjplinary action wnder Code section 4301, subdivision (o), by violating California
Code of Regulations, title 16, section 1735.3 in that, on or about March 16, 2007, to
approximately April 29, 2010, Respondent FFSP dispensed root canal cement to seventeen
different dentists in various quantities. However, Respondent FFSP did not maintain the
complete compounding records for the root canal cement it dispensed. Any records that FFSP did

have were not readily available,

EIGHTH CAUSE FOR DISCIPLINE
(Unprofessional Conduct-Labeling Error)
{Bus. & Prof, § 4301(0) and CCR § 1735.2(h))

34, Réspondcnt Brodt, as Pharmacist-in-Charge of FFSP, has subjected his Pharmacist
License to disciplinary action under Code section 43011, subdivision (o), by violating California
Code of Regulations, title 16, section 1735.2, subdivision (k), in that Respondent FFSP dispensed
prescriptions for compounded root canal cement with expiration dates over 180 days from the
time it was prepared. The circumstances are as follows:

35.  On orabout July 17, 2009, Respondent FF8P dispensed to Dr. Le Claire prescription
number RX6405783, compounded root canal cement, which had an assigned expiration date of

Dr, Louie prescription number RX 6406838, compoundéd oot canal. cement, which had an

assigned expiration date of August 20, 2010 on its label,

Caunses of Discigline—-Resnon;'lent FFSP,
FIRST CAUSE FOR DISCIPLINE

{(Unprofessional Conduct-Failure to Maintain Premises —Safe Practice of Pharmagy)
(Bus. & Prof. § 4301(0) and 16 CCR § 1714(b))

36, Respbndent FFSP’s Pharmacy License is subject to disciplinary action under Cods

section 4301, subdivision (o), becanse of violations of California Code of Regulations, title 16,

12
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expiration dates listed on the manufacturer’s box containers. The circumstarices of the four

section 1714, subdivision (b), in that FFSP was not maintained in & manner .éuitable for the safe
practice of pharmacy. The circumstances are explained in paragraph 25, above.
SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct-Missing Quality Assurance Review Report)
(Bus. & Prof. § 4301(0) and 16 CCR § 1711(f))

37. Respordent FFSP’s Pharmacy License is subject to disciplinary action under Code
section 4301, subdivision (o), be'cause of violations of California Code of Regulations, title 16,
seotion 1711, sui:division (D), in that FFSP did not maintain a medication error Qualit}" Assurance
Review Report in the pharmacy for the present year. Specifically, on BMarch 16, 2010, during an
inspection at FFSP there were no Quality Assurance Review Reports on file and immediately -
retrievable pertaining to medication dispensing errors for twe prescriptions dated October 23,
2009 and October 28, 2009, These reports were not on file even though they were requested
before and not located during the December 15, 2009 inspection.

THIRD CAUSE FOR DISCIPLINE
(Unprofessional Conduct-Labeling Error)
(Bus. & Prof, §§ 4076 (a)}(9) & 4077(a))

38, Respondent FFSP’s Pharmacy License is subject to disciplinary action under Code
section 4301, subdivision (o), because of viﬁlations of Code section 4076, subdivision (a)(9) and
section 4077, subdivision (a), in that, on March 16, 2010, diring an inspection of FRSP, four
prescriptions in the will call area which were ready for patic_:nt pick-up were labeled with incorrect

expiration. dates. Bach prescription contained expiration dates which were later than the actual

prescriptions are explained in paragraph 21, above.
| FOURTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct-Erroneous Prescriptions)
(Bus, & Prof. § 4301(c) and 16 CCR § 1761(a))

39.  Respondent FFSP’s Pharmacy License is subject to disciplinary action under Code
section 4301, suiadivision (0}, because of violations of California Code of Regulations, title 16,
section 1761, subdivision (a), in that Pharmacists and staff at FFSP dispensed numerous -

medications to a doctor for office use without obtaining important information such as the

13
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doctor’s office address or phone number. The circumstances are explained in paragraph 29,
above,

, FIFTH CAUSE FOR DISCIPLINE
{(Unprofessional Conduct-Failure to Verify Legitimacy of Prescriptions)
(Bus. & Prof, § 4301(o0) and Health and Safety Code § 11153(a))

40, Respondent FFSP’s Pharmacy License is subject to disciplinary action under Code
section 4301, subdivision (o), because of violations of Health and Safety Code seotion 11153,
subdivision (=), in that Pharmacists and staff at FFSP dispensed medications to Dr. Priest which |
were not for legitimate medical purposes in the usual course of bis practice. The circumstances

are explained in paragraph 29, above,

SIXTH CAUSE FOR DISCIFLINE
(Unprofessional Conduct-Failure to Transmit Dispensing Data to CURES)
(Bus. & Prof, § 4301(0) and Health and Safety Code § 11165(d))

41. | Respondent FFSP’s Pharmacy License is subject to disciplinary action under Code
section 4301, subdivision (o}, because of violations of Health and Safety Code section 11165,
subdivision (d), in that from on or about December 16, 2009, mati] approximately April 13, 2010,
Respondent FFSP failed to transmit dispensing data for Schedule If, Schedule 11, and Schedule
v contro lled substances to Controlled Substances Uﬁlizatioﬁ Review and Evaluation System
{CURES) on a weekly basis, |

SEVENTH CAUSE FOR DISCIPLINE
(Unprofessional Conduet-Failure fo Maintain Compounding Records)
(Bus, & Prof, § 4301(v) and CCR § 1735.3)

42, Respondent FFSP’s Pharmacy License is subject to disciplinary action under Code
section 4301, subdivision (0), because of violations of California Code of Regulations, title 16,
section 1735.3, in that on or about March 16, 2007, to approximately April 29, 2010, Pharmacists
and Staff at FFSP dispensed root canal cement to seventeen different dentists in various '
quantities. However, Respondent FFSP did not maintain complete compounding records for the

root canal cement it dispensed,
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sompounded root canal cement with expiration dates over 180 days from the time it was

- tompounded root canal powder to Board investigators by March 21, 20190, as requested. The

EIGHTH CAUSE FOR BISCIPLINE
{Unprofessional Conduct-Labeling Error)
(Bus. & Prof. § 4301(o) and 16 CCR § 1735.2(h))

43, Respondent FFSP’s Pharmacy License is subject to disciplinary action under Code
section 4301, subdivision (o), because of violations of California Code of Regulations, title 16,

section 1735.2, subdiﬁsion {h), in that Pharmacists and staff at FFSP dispensed prescriptions for

prepared. The circumstances are explained in peragraph 35, above,

s Causes of Discipline-Respondent Chan.

FIRST CAUSE FOR DISCIPLINE
{(Unprofessional Conduet--Subversion of Board Investigation)
(Bus. & Prof, 4301(g))

44, Respondent Chan has subjected her Pharmacy Technician License to disciplinary
action under section 4301, subdivision (g), in that she acted unprofessionally when she engaged
inn conduct that atternpted to deceive the Bouard’s investigation inte FFSP, Specifically,
Respondent Ch;etn informed Board ingpectors tsha*; the pharmacy had not compounded or
dispensed root canal powder for a long time while the pharmacy had continuously dispensed root
canal powdet to ot least 17 different dentists within the last fhree yeats from March 2007, to Apri!
2010, Further, Respondent Chan failed to submit requested dispensing records of the

requested records were not submitted until May 10, 201 0, after another inspection was conducted
at FFSP on April 29, 2010.?
DISCIPLINE CONSIDERATIONS

45, To determine the degree of discipline, if any, to be imposed on Respondent Brodt,
Complainant alleges that on c;r about June 13,2007, in a pi'ior action, the Board of Pharmacy
issued Citation Number CI 06 33851 and ordered Respondent to pay $1,000 in fines. That
Citation is now final and is incorporated by reference as if fully set forth.

46, To determine the degree of discipline, if any, to be imposed on Respondent Brodt,

Complainant alleges that on or about July 8, 2009, in a prior action, the Board of Pharmacy issued
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Citation Number CI 09 40780 and ordered Respondent to pay 83,000 in fines by the citation,
That Citation is now final and is incorporated by reference as if fully set forth, '
DISCIPLINE CONSIDERATIONS

47. To determine the degree of discipline, if any, to be imposed on Respondent Four Fifty
Sutter Pharmacy, Complainant alleges that on or about June 15, 2007, in a prior action, the Board
of Pharmacy jssued Citation Numbef CI.06 33185 and ordered Respondent Four Fifty Suiter
Pharmacy to pay $2,500 in fines. That Citation is now final and is incorporated by reference as if
fully set forth. ‘

48, To determine the degree of disc'ip}ine,-if any, to be imposed on Respondent Four Fifty
Sutter Pharmacy, Complainant alleges that on or about July 8, 2009, in a prior action, the Board
of Pharmacy issued Citation Number CI 08 38139 and ordered Respondent Four Fiﬁ& Sutter
Pharmacy to pay $5,000 in fines. That Cltation is now final and is incorporated by reference as if
fully set forth, '

RAYER

WHEREFORE, Complainaﬁt requests that a hearing be held on the matters alleged in this
Accusation, and that following the hearing, the Board of Pharmacy issue a decision:

1. Revoking or sﬁspending Pharmacist License Number RPH 43082, jssued to Brandon
Brodt; _

2,-  Revoking or suspending Pharmacy License Number PHY45225, issued to 450 Sutter
Sn-eét Pharmacy;

" 3, Revoking or suspending Pharmacy Technician Number TCH 36761, issued to Elaine
Chan ' |
it
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4. Ordering Braudon Brodt, Elaine Chan, and Four Fifty Sutter Pharmacy to pay the
Board of Pharmacy the reasonable costs of the investigation and enforcement of this case, under
Business and Professions Code section 125.3; '

5. Taking such other and further action as deemed necessary and proper,

DATED: 7’//"{‘/“ ‘ uwww

' v ROLD ™~ \
Exevutiye Officer
Board o macy

Department of Consumer Affairs

State of California
Complainam
SF2010900268
901176599 doe
17

Acousation






